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PART A. 


You must answer ONE question from Part A. 


Question 1 


Ted is a financial journalist with a major Sydney (NSW) daily newspaper. He is good friends 
with Bob, who owns one of Australia’s leading brewing companies. It is their custom to meet 
once a week for lunch at the ‘High Flyers Club’. At one particularly long lunch the 
conversation turns to a new product that Bob’s company is about to launch onto the market. 
Bob insists on Ted’s absolute confidentiality and discretion, stating among other things “what 
| am about to tell you is strictly off the record OK? My competitors would love to get hold of 
this information you know.” Ted says in reply, “/ give you my word this is between us.” 


Bob proceeds to tell Ted all about the new product and the unique brewing process used to 
produce it, which he mentions has not been patented. Bob also discloses details of his 
company’s complex tax avoidance schemes which involves ‘hiding’ money off-shore in 
bogus accounts to avoid tax liabilities, in contravention of Australian Taxation law. Bob 
further tells Ted how he has deliberately mislead the shareholders by overvaluing his 
company’s assets for several years in the annual report. 


Bob then offers Ted a job in his company as ‘Head of Marketing and Public Affairs’. Ted 
eagerly accepts, and resigns from the newspaper. After a few months working for Bob’s 
company, Ted is well versed in all the company’s strategic marketing plans for the new 
product. However Bob is a temperamental boss and the two frequently clash over marketing 
strategies. After one such particularly heated argument Ted resigns, and immediately returns 
to his old job as a financial journalist at the newspaper. On his first day back the editor of the 
newspaper greets him with the words “once a journo always a journo eh? | knew the beer 
business was not for you”. 


Ted then publishes an article in the newspaper disclosing the tax avoidance schemes and 
misleading disclosures to share-holders by Bob’s company. The article concludes by stating 
that next week’s issue would feature a further expose on the brewing company, this time 
disclosing the new secret brewing process and marketing strategies. 


Advise Bob as to possible action(s) against Ted and/or any other party or parties, and 
the remedies potentially available. Your advice should also consider any defences 


Ted may rely on. 


Part A continued on page 3 


LAW340, Trimester 1 2017 
Question 2 


Bob and Carol Smith ‘[the Smiths’] are good friends with Ted and Alice Jones [‘the Jones]. 
Bob and Carol live in a nice home set on five acres near Armidale, NSW which they own 
unencumbered. Ted and Alice on the other hand live in a rented cottage in town, though they 
have often said their ‘dream’ would be to secure a five acre lot and build their own home. As 
it happens Bob and Carol own another five acre lot and in order to assist their friends, agree 
to sell that block to them on extended settlement terms. 


The Smith’s solicitor draws up a contract of the sale of land in prescribed form. The contract 
provides that the purchase price is $300,000 and shall be paid by way of an initial deposit of 
20%, being $60,000 and payable at exchange. Pursuant to the contract, the Jones are 
entitled to possession of the property at exchange, and are to pay monthly payments of a 
minimum of $1,000 per month, payable on or by the last calendar day of each month, until 
the balance is paid. The contract does not state that time is of the essence in that regard. 


In addition, clause 16 of the contract reads as follows: 


Both parties agree that in the event that the purchasers do not make the minimum 
monthly payment of $1,000 per calendar month as stipulated in this contract, then 
the vendors shall be entitled to serve on the purchasers a Notice to Complete, 
giving the other party 30 days to make all arrears due and owing to that point, and 
all future payments that would be due to complete the contract. Both parties agree 
that for the purposes of this, 30 days is deemed a reasonable and proper period 
of time. 


Clause 17 of the contract further provides that: 


In the event that the vendor serves a Notice to Complete in accordance with 
clause 16 of this contract, both parties agree that should the purchasers fail to 
comply with such Notice to Complete, the vendors shall be entitled to terminate 
the contract and the purchaser shall forfeit all monies paid to that date under this 
contract. The vendor shall further be entitled to retake possession of the property 
and the vendor shall be entitled to retain the benefit of any capital improvements 
made to the property. 


The parties exchange contracts on 1 February 2015 and the Jones pay $60,000 deposit in 
accordance with the terms of the contract. The Jones take possession of the property and, 
with the knowledge and approval of the Smiths, begin construction of a dwelling upon the 
land. For the next 12 months the Jones comply with the terms of the contract such that by 1 
February 2016 they have paid $12,000.00 off the principal owing. However they fail to make 
any payments for the months of March, April and May 2016. On 15 June 2016 the Smiths 
issue a valid Notice to Complete in accordance with clause 16 of the contract. 


At this point negotiations between the two parties ensue, and the Jones take steps to 


procure finance to enable them to complete the contract. On 5 July 2016 both parties 
execute a Deed of Arrangement which contains, inter alia, the following terms: 
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1. |The Notice to Complete dated 15 June is withdrawn. 


2. Completion will take place at 4.00 pm on Thursday 10 August 2016, time being of 
the essence. 


3. | Should the purchaser fail to complete in accordance with this Deed then the 
purchaser acknowledges that, in accordance with clause 17 of the original 
Contract of Sale, it shall forfeit all monies paid pursuant to that contract and the 
vendor shall be entitled to retain the benefit of any capital improvements made to 
the property. 


4. Should the purchasers fail to complete in accordance with this Deed, then the 
purchasers shall, in addition to any other payments that may be due pursuant to 
this contract, be liable to the vendors for the sum of $20,000 liquidated damages, 
both parties agreeing that this sum represents a genuine pre-contractual 
estimation of the likely loss to be suffered by the vendors by the default of the 
purchasers. 


The Jones have difficulty securing finance to enable them to complete the contract. They 
finally manage to do so on Monday 7 August from the Bank of New England (BNE). BNE 
advises the Jones that it will be “very difficult” to meet the proposed settlement date. 
Therefore on the morning of Tuesday 8 August, the solicitor for the Jones calls the solicitor 
for the Smiths and speaks to Melissa Carter, a para-legal. He says to Miss Carter “look, we 
are having trouble getting together the finance, but we should be right to settle next week. Is 
that OK?” Miss Carter replies “I don’t see why not. Let me get back to you”. 


Nothing further is heard from Miss Carter, or the solicitor for the Smiths and the agreed time 
for settlement comes and goes without settlement taking place. At 9.00am on Monday 14 
August, just at the solicitor for the Jones was preparing to call the solicitor for the Smiths to 
advise the purchasers were ready to settle, the vendor’s solicitors serve a Notice of 
Termination on the solicitors of the purchasers. 


In the period that the contract remained on foot, the value of five acre lots around Armidale 
increased dramatically, such that the unimproved block the subject of the contract is now 
valued at $400,000, a $100,000 increase. In addition, the improvements made to the land by 
the Jones in that time have added a further $100,000 to the property’s value. 
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Advise both parties of their position at law and in equity. 


PART B 
You must answer any TWO questions from Part B. 
Question 3 


Ari, Nick and Krissy are beneficiaries under a discretionary trust, the settlor of which was 
their late father Spiro. The trustees are their uncles Salvatore and Serge. Salvatore and 
Serge are chartered accountants and manage numerous financial, share and property 
portfolios on behalf of their many clients. Each also has his own portfolio. Salvatore and 
Serge are both very environmentally aware — some would say obsessively so — and each 
has a personal preference to invest in ‘green companies’ whose business is establishing 
alternate forms of energy, a cause in which both passionately believe, as did their late 
brother Spiro. 


In recent years Salvatore’s and Serge’s investments on their own behalf, and those on 
behalf of Ari, Nick and Krissy’s trust, have included companies involved in wind, wave and 
geo-thermal power. None of these investments has proved successful, and as a result Ari, 
Nick and Krissy have received no income from the trust for several years. In fact, since 2010 
the average capital gain on the trust fund has been less than 2%, meaning it has not even 
maintained its real value. In contrast, the portfolios Salvatore and Serge have managed for 
their other clients, which they have always been careful to manage in a more ‘conventional’ 
way, have returned on average 12%. 


Ari, Nick and Krissy receive information to the effect that Salvatore and Serge have been 
investing the trust funds of Ari, Nick and Krissy in a manner differently to those of their other 
clients. The three have repeatedly requested details on trust assets and investment 
strategies, but Salvatore and Serge have always replied to the effect that as trustees they 
have unfettered discretion as to such decisions and are under no obligation to provide such 
information. On one occasion Serge told Ari “We answer to the memory of our dear brother 
Spiro, not to you, and Spiro would approve of the manner in which we manage your trust”. 


Ari, Nick and Krissy consult you for advice concerning the possibility of success in any 
proceedings in the Equity Division of the Supreme Court of NSW for breach of trustee’s 
obligations. They also seek advice as to their entitlement to know the reasons behind the 
decisions of the trustees, and for this purpose want copies of minutes of all trustee’s 
meetings, copies of relevant file notes, and “copies of any and all documents held in your 
possession concerning all investment decisions”. 


Advise Ari, Nick and Krissy. 
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Question 4 


Pantah Pty Ltd [Pantah] is the parent company of a group which includes the company 
Darmah Pty Ltd [Darmah]. Darmah carries on a business selling spare parts to the 
motorcycle industry, but in recent years has been trading very poorly due to more and more 
of its customer base purchasing parts on-line directly from overseas suppliers. As a result 
Darmah owes a large amount of money to its suppliers and unless these creditors are paid 
soon, the board of Pantah has real concerns that the whole group could be in jeopardy. 


Pantah’s bank, The Bank of New England [BNE] agrees to rescue Darmah by paying $1 
million into a special account in the name of Pantah, conditional upon it being used for the 
express purpose of paying the creditors of Darmah. The special account is opened and the 
money transferred. However the board of Pantah decides to use that money instead to 
invest in shares in blue-chip companies on the Australian stock exchange. When BNE learn 
of this repudiation by Pantah, $500,000 remains in the special account, and Pantah hold 
share certificates to the value of $500,000. 


What remedies are open to BNE? Do the creditors of Darmah have any rights in the $1 


million worth of cash and shares? 


Question 5 


Zoe had lived all her life on a bush acreage just out of Armidale NSW which she named 
‘Nirvana’. She had never married and had no children or living relatives. She did however 
have a large number of animals, to which she was devoted and which she cared for lovingly. 
Zoe also happened to be a staunch supporter of the monarchy. She was fiercely resistant to 
any suggestion that Australia should become a republic. Her only other interest was the 
Country Womens’ Association (CWA), of which she had been a member for 60 years. 


Zoe dies leaving a valid will. In this will Zoe named her neighbour Molly to be her executor 
and trustee and provided that all her assets were to be held in trust and distributed as 
follows: 


(a) $50,000 to be held on trust by my executor and trustee Molly, to be distributed by 
her in any manner she thinks fit and at her absolute discretion to fund campaigns to 
oppose any candidate who stands for political office in the Federal electorate of 
Armidale and who is a supporter of Australia becoming a republic; 

(b) $50,000 to be held on trust by my executor and trustee Molly, to be utilized by her in 
any manner she thinks fit and at her absolute discretion to educate the people of the 
federal electorate of Armidale in the dangers of republicanism and the virtues of 
Australia remaining a monarchy; 

) $50,000 to all my old friends at the Armidale CWA; 

) $50,000 to the Armidale Stray Dog and Cat Shelter; 

) $10,000 to Molly for her to continue to look after my animals; and 
The balance and residuary of my estate, including my property Nirvana to be utilised 
by the CWA of NSW for it to use as a Country retreat for CWA members. 
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Zoe’s estate consists of the property Nirvana, $200,000 in cash deposited in her bank, plus 
assorted goods and chattels valued at $50,000. One day after Zoe’s death all her animals 
die of a mysterious virus. It transpires that there is no such institution as the Armidale Stray 
Dogs and Cats Shelter. In addition, the property Nirvana is very old and run down and the 
local council say it will cost upwards of $250,000 to get it into a condition whereby it would 
be able to be licenced for use in the manner provided for in the will. 


Advise on all relevant issues arising pursuant to the terms of Zoe’s will. 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
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